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IN THE CHANCERY COURT OF THE FIRST JUDICIAL DISTRICT

OF HINDS COUNTY, MISSIﬁSIPE E

PATRICIA HALL SHEPPARD, in her NOV 14 2014
Representative capacity on behalf of the EDDIE J Y CLERK
Beneficiaries of the Patricia Hall Sheppard Trﬂst K ’ 2 _/‘ 2%12 &E Y PLAINTIFF

V8. CIVIL ACTION NO.: G2012-1044 W/4

REGIONS FINANCIAL CORPORATION DEFENDANTS

ORDER AND OPINION OF THE COURT

THIS MATTER is before this Court on the Patricia Hall Sheppard’s (“Mrs. Sheppard”),
Complaint. Having heard arguments on the matter and all premises considered, this Court finds
the relief requested is hereby GRANTED IN PART. The Court further finds as follows

FACTS

Patricia Hall married J.E. Sheppard, Sr. (“Mr. Sheppard”) in 1985, and two children
resulted from their union. Alexandria Victoria Sheppard (“Victoria™) was born on June 4, 1987,
and James Patrick Sheppard, Jr. (“Bud”) was born on May 3, 1993. Mr. Sheppard was diagnosed
with terminable cancer in 1996. A year after his diagnoses, Mr. Sheppard executed his Last Will
and Testament on September 5, 1997. Three months after Mr. Sheppard’s will was executed, he
died on December 19, 1997. At the time of Mr. Sheppard’s death he left behind a 45 year old
widow, a 10-year-old daughter, and a 4-year-old son.

The Last Will and Testament of J.E. Sheppard, Sr., is an extensive eighteen page

document that dictates Mr. Sheppard’s intentions in regards to the management of his estate. The
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document bequeaths approximately $600,000.00 to seventeen individuals and establishes a trust
for his wife Mrs. Sheppard. Article V of Mr. Sheppard’s Last Will and Testament, entitled
“QTIP TRUST” establishes the Patricia Hall Sheppard Trust. The provision reads:

[ devise and bequeath all the rest and residue of the property comprising my
estate, of whatsoever kind or character and wheresoever situated to DEPOSIT
GUARANTY NATIONAL BANK, Jackson, Mississippi, in trust, nevertheless,
for the following uses and purposes and upon the following terms and conditions:

A. Income. The Trustee shall pay to my said wife, PATRICIA HALL
SHEPPARD, during her lifetime, all of the income of the trust in periodic
installments, the frequency of such payments to be determined by my said wife,
except that in no event shall such payments be made less frequently than annually.

B. Principal. If the total income of my said wife is in the sole discretion of the
Trustee, insufficient to enable her to maintain her present standard of living, or if,
in the sole discretion of the Trustee, an emergency has arisen, then the Trustee
may pay to her out o the principal of the trust such additional sum or sums as the
Trustee shall deem proper. In making this determination, the Trustee may take
into consideration my said wife’s assets and income from sources other than this
trust. The Trustee is also authorized to pay to or for the benefit of my said wife
any and all medical, nursing, hospital or other related bills which may be incurred
by my said wife, out of principal. No person shall have any power to appoint any
part of the property of this trust to any person other than my said wife during her
lifetime. '

D. Termination. Upon the death of my said wife, the entire remaining corpus of
the trust shall be paid over, delivered and conveyed to and divided among the
following named beneficiaries.

1. To LINDA DIANNE SHEPPARD PITTMAN, ten percent (10%) free
and clear to any trust;

2. To KRISTEN PITTMAN, five percent (5%) free and clear of any trust
subject, however, to the terms and conditions of Article VIII, Distribution
to Minors

3. To DONALD M. PITTMAN, JR., five percent (5%) free and clear of
any trust, subject, however, to the terms and conditions of Article VIII,
Distribution to Minors;

4. To DEPOSIT GUARANTY NATIONAL BANK, Jackson, Mississippi,
forty percent (40%) as Trustee, for the benefit of my son, JAMES
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PATRICK SHEPPARD, and to be administered pursuant to the terms and
conditions of Article VI, Children’s Trust; and

5. To DEPOSIT GUARANTY NATIONAL BANK, Jackson, Mississippi,
forty percent (40%), as Trustee, for the benefits of my daughter,
ALEXANDRIA VICTORIA SHEPPARD, and to be administered
pursuant to the terms and conditions of Article, VI, Children’s Trust:

Mr. Sheppard also granted the trustee broad powers. Article IX of Mr. Sheppard’s Last

Will and Testament conveys the trustee the following authority:

The trustee shall have full power and authority to invest and reinvest the principal
of the trust in such a manner and upon such terms and conditions as the Trustee
may see fit, and with express authority to invest funds in a common trust fund
established by the Trustee pursuant to the Uniform Common Trust Fund Act of
Mississippi or propriety mutual fund; to sell, exchange, pledge, mortgage,
hypothecate or otherwise dispose of any property, real or personal, originally or
subsequently acquired; to retain and hold in unchanged form any property, real or
personal coming into its hands; to rent or lease any of the properties embraced
within the trust, upon such terms and conditions as the Trustee deems advisable,
to make all determinations respecting division, allotments and distributions of
income and principal to the beneficiaries; to pay taxes of every kind existing
against the trust property; to hold investments in the name of a nominee; and to do
all other acts which, the in the judgment of the Trustee, may be necessary or
appropriate for the proper and advantageous management, investment and
distribution of the estate to the same extent as though it were the sole owner of the
trust properties.

Mr. Sheppard’s estatc was opened in the First Judicial District of Hinds County,
Mississippi, in 1997. Near the end 1998 the Patricia Hall Sheppard Trust was funded from the
designated trust assets. At the inception of the trust, the estate transferred $2,615,292.00, in non-

real estate assets. Additionally, the trust held 33 rental properties, which consisted of 27 duplexes

in Jackson, five single family homes in Pearl, and a single family home in Jackson.
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During the initial phases of the trust, Bobby Pace, the executor of Mr. Sheppard’s estate
petitioned this Court for approval to establish a widow’s allowance for Mrs. Sheppard. The
petition stated:

The decedent’s widow is not self-supporting, having received all her support and

the expense of maintenance and upkeep of her home from the decedent. The

widow desires to live in the family residence and to maintain the residence as her

permanent home. She believes that her allowance should be One Hundred

Thousand and No/100 Dollars ($100,000.00), payable at the rate of Eight

Thousand Three Hundred and Thirty-three and 33/100 Dollars ($8,333.33) per

month, to continue her present standard of living and to maintain the family

residence, and that such request is reasonable in view of her circumstances, as
evidenced by the attached “Exhibit A, Projected Expenses.”

Bobby Pace submitted Mrs. Sheppard’s projected monthly expenses to the Court. The list of
expenses contained 25 categories. The expenses list covered such expenses as ad valorem taxes,
home maintenance, utilities, insurance, groceries, medical expenses, entertainment, and
charitable gifts. In total, all of Mrs. Sheppard’s projected expenses totaled $12,145.00, whereas
Mrs. Sheppard requested $8,333.33, as her widow’s allowance. The Court granted the request for
a widow’s allowance and stated, “IT IS, THEREFORE, ORDERED AND ADJUDGED that the
Executor is hereby authorized and directed to set aside and deliver to the decedent’s widow,
PATRICIA HALL SHEPPARD, as needed by her, the sum of $100,000.00 payable to the rate of
$8,333.33, per month during the year for the year’s support.” Mrs. Sheppard received this
monthly allowance throughout the time that Regions Financial Corporation (“Regions”) and its
predecessors, Deposit Guaranty National Bank and AmSouth Bank (“which will collectively be
referred to as Regions”), served as trustees of the Patricia Hall Sheppard Trust. During the
thirteen years that the trust was administered by Regions, Regions did not perform an
independent assessment to determine Mrs. Sheppard’s standard of living, It appears that Regions

solely relied on the assessment made by Bobby Pace for Mrs. Sheppard while he acted as the
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executor of Mr. Sheppard’s estate. Mrs. Sheppard was provided for by the monthly allowance,
income and numerous disbursements.

Regions served as trustee and administered the Patricia Hall Sheppard Trust from 1998
until the end of 2011. Mrs. Sheppard removed Regions as trustee through her authority as the
trust advisor in 2011. From the time the trust was created until it left Regions, Frank Parent (“Mr.
Parent”) served as the trust officer of the Patricia Hall Sheppard Trust. As the trust officer, Mr.
Parent managed the administrative aspects of the trust. Mr. Parent’s duties as the trust officer
consisted of ensuring that Mr. Sheppard’s wishes as expressed in his Last Will and Testament
were followed, and to maintain a relationship with Mrs. Sheppard, and maintain the trust. Mr.
Parent acted as Mrs. Sheppard’s emissary regarding the trust, he was the individual who
disbursed funds, paid Mrs. Sheppard’s bills, and charged with directly communicating with the
beneficiaries information about the trust.

Regions was also entrusted to manage the 35 rental properties held in trust. Mike
Womack (*Mr. Womack™) served as the trust property manager for the Patricia Hall Sheppard
Trust, the largest rental property portfolio in Mississippi. Mr. Womack held the position of trust
property manager from 1998 until 2011. In 2011, Mr. Womack was replaced as property
manager by his supervisor Don Heath. Mr. Womack, while acting as property manager, was
charged with ensuring that the rental properties were properly managed. Therefore, his duties
included ensuring that all 35 rental units were operational and that rent was collected timely from
all of the units, Mr. Womack hired Orville Hall (*Orville”) to manage the rental properties.
Orville is Mrs. Sheppard’s brother. Orville was responsible for collecting rent, making repairs to

the rental properties, and documenting the vacancy rates of the property.
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Unlike the overall trust administration, and the management of the real property, one
individual did not oversee the investment portfolio for the entire period that Regions served as
trustee to the Patricia Hall Sheppard Trust. Mari Scott (“Ms. Scott™) served as the trust portfolio
manager for approximately 8 years. Ms. Scott was charged with managing the trust’s stocks and
bonds in a prudent manner.

It appears that Mrs. Sheppard was content with the administration of her trust until the
late 2000s. For 12 years, Mrs. Sheppard lived as a widow of means with two children. Mrs.
Sheppard sent her children to private school. Mrs. Sheppard purchased a summer home (twice,
one was destroyed in Hurricane Katrina). Mrs. Sheppard bought a house on the Mississippi Gulf
Coast from the Patricia Hall Sheppard Trust for approximately $192,000.00. After the house on
the gulf coast was destroyed, Mrs. Sheppard bought another home in Florida, which cost
$802,000.00. Mrs. Sheppard sent her oldest child to college and graduate school at private
institutions. Mrs. Sheppard provided for herself and her children, in a manner in which she
thought was reasonable for 2 woman of her means. Mrs. Sheppard thought she was making
$325,000.00 annually. Mrs. Sheppard’s testimony reflected that she was under the impression
that for 12 years that she was comfortably living off of the income generated from her rental
properties and her stock portfolio. However, Mrs. Sheppard’s bills, her children’s tuition, her
down payments for her summer homes, and numerous other expenses were not being paid out of
income but out of principal. Regions first invaded the principal of the Patricia Hall Sheppard
Trust in June 1998.

Mrs. Sheppard received account statements from Regions. Mrs. Sheppard testified that
she never read the account statements. Mrs. Sheppard testified that she just put the account

statements away, never opening them, never reading them, or analyzing them because she trusted
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Regions. Mrs. Sheppard had a good relationship with the trust officer. Mr. Parent and Mrs.
Sheppard spoke frequently, at least twice monthly for the duration of the trust. Mrs. Sheppard’s
trust in Regions severely depreciated in 2009 and 2010. Mr. Parent informed Mrs. Sheppard that
the trust principal was severely eroded at the end of 2009. The trust principal had dwindled away
until the liquid assets were worth less than a million dollars. Additionally, Mr. Parent disclosed
to Mrs. Sheppard that he had been invading the principal. Testimony was conflicting concerning
the exact year that Mr. Parent disclosed to Mrs. Sheppard that trust principal was being invaded.
Mr. Parent testified that he told Mrs. Sheppard in late December 2009, and Mrs. Sheppard
testifies that Mr. Parent told her in late 2010. The second event to cause Mrs. Sheppard concern,
was that in December of 2010, her brother Orville, abruptly disappeared abdicating his role as
the property manager. Orville’s disappearance coincided with Regions investigation into missing
rent money. Mrs. Sheppard began acting as the property manager in Orville’s absence. In
December of 2011, Mrs. Sheppard removed Regions from its role as trustee using her authority
as the trust advisor.

On June 22, 2012, Mrs. Sheppard filed her Complaint against Regions on behalf of the
beneficiaries of the Patricia Hall Sheppard Trust. In her Complaint, Mrs. Sheppard asserts that
she has three causes of action against Regions. First Mrs. Sheppard argues that Regions
committed a breach of trust. Specifically, Mrs. Sheppard argues that the following actions
resulted in a breach of trust: improper distributions of trust principal; failure to understand and
state beneficiary needs; mismanagement of trust real estate; and the mismanagement of trust
investment portfolio. Secondly, Mrs. Sheppard asserts that Regions actions resulted in a breach

of its fiduciary duties. Lastly, Mrs. Sheppard alleges that Regions actions resulted in a breach of

loyalty.
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On August 20, 2012, Regions filed its Answer, Affirmative Defenses and Counter-Claim.
In its Answer, Regions denied making any improper disbursements. Regions asserts that any
disbursement was made pursuant to the language of the trust document. Further, Regions argues
that if Mrs. Sheppard is able to regain funds that she has already spent, she will be receiving
windfall because she would be receiving duplicate trust benefits. Therefore, this court should not
allow Mrs. Sheppard and the other beneficiaries to enjoy an unjust enrichment. Additionally,
Regions states that Mrs. Sheppard managed the trust’s real estate, and that they should be
compensated for any losses that might have resulted from her mismanagement.

LEGAL ANALYSIS

“Upon the acceptance of the trust by a trustee, he is under a duty to the beneficiary to
administer the trust.” Sligh v. First National Bank of Holmes County, 735 So.2d 963, 974 (Miss.
1999)(Citing Restatement (Second) of Trusts § 169). “The trustee is under a duty to the
beneficiary in administering the trust to exercise such care and skill as a2 man of ordinary
prudence would exercise in dealing with his own property; and if the trustee has or procures his

appointment as trustee by representing that he has a greater skill than that of a man of ordinary

prudence, he is under a duty to exercise such skill. /d. (Citing Restatement (Second) of Trusts § ‘

174).

When Regions accepted the Patricia Hall Sheppard Trust, they were charged with the duty
to skillfully administer the trust with care and prudence. Additionally, Regions is subjected to a
higher standard of care. The issue to be determined is whether or not Regions breached its duties
to the beneficiaries of the Patricia Hall Sheppard Trust. In making this determination, the court
will review separately the three main components of the trust; the overall administration, the

management of the rental property, and the management of the trust investment portfolio.
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L. The Administration of the Patricia Hall Sheppard Trust

Regions had a duty to administer the Patricia Hall Sheppard Trust. Mrs. Sheppard alleges
that Regions breached this duty. “A trust must be administered according to the intent of the
settlor.” Gulf National Bank v. Sturtevant, 511 So0.2d 936, 937 (Miss. 1987)(Citing D’Everaux
Hall Orphan Asylum v. Green, 226 So0.2d 725 (Miss. 19690)). Mrs. Sheppard asserts that when
Regions approved over 750 disbursements from trust principal, approximately $3,617,249.75,
that they did so in complete contradiction of the intentions stated in the trust document which
resulted in the depletion of trust assets. Regions argues that each disbursement was valid and
conformed to Mr. Sheppard’s intentions, While “in disputes concerning the amount disbursed
under trusts, courts are very deferential to the trustee’s judgment.” /d. However, a trustee abuses

his or her discretion when it can be found that they have frustrated the settlor’s obvious purpose
instead of furthering it. /d. Accordingly, “the surest guide to testamentary intent is the wording

employed by the maker of the will.” Homburg v. Clark, 697 So.2d 1154, 1157 (Miss.
1997)(Citing Tinin v. First Bank of Mississippi, 502 $0.2d 659, 663 (Miss. 1987)).

A. The Trust Document (Mr. Sheppard’s Intent)

Article V of J.E. Sheppard, Sr.’s Last Will and Testament established the Patricia Hall
Sheppard Trust. Sections A and B of the provision provides the trustee with instructions on
administrating. The will states:

A. Income. The Trustee shall pay to my said wife, PATRICIA HALL

SHEPPARD, during her lifetime, all of the income of the trust in periodic

installments, the frequency of such payments to be determined by my said wife,

except that in no event shall such payments be made less frequently than annually.

B. Principal. If the total income of my said wife is in the sole discretion of the

Trustee, insufficient to enable her to maintain her present standard of living, or if,
in the sole discretion of the Trustee, an emergency has arisen, then the Trustee
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may pay to her out of the principal of the trust such additional sum or sums as the

Trustee shall deem proper. In making this determination, the Trustee may take

into consideration my said wife’s assets and income from sources other than this

trust. The Trustee is also authorized to pay to or for the benefit of my said wife

any and all medical, nursing, hospital or other related bills which may be incurred

by my said wife, out of principal. No person shall have any power to appoint any

part of the property of this trust to any person other than my said wife during her

lifetime.

The language of the Patricia Hall Sheppard Trust created a testamentary Qualified Term
Interest Property Trust (“QTIP Trust™). Tom Thompson, a Regions employee who spoke for the
company as its 30(b)(6) designee, spoke on the importance of a QTIP trust. In a QTIP Trust, the
trustee is required to distribute all of the income, at least annually to the spouse in order to avoid
having to pay the marital deduction at the death of the testator. Tom Thompson also testified
that the Patricia Hall Sheppard Trust, was a QTIP Trust established for the support of Mrs.
Sheppard. Mr. Sheppard created a support trust for Mrs. Sheppard in which she would receive
all of the income, and the trustee was given the discretion to disburse principal if: (1) the total
income of Mrs. Sheppard was insufficient to maintain her present standard of living, (2) an
emergency occurred, or (3) to pay any medical bills.

Section D, of Article V of Mr. Sheppard’s Last Will and Testament also makes it clear
that he intended for the trust to provide and support Mrs. Sheppard for the duration of her life.
For the provision states, “Upon the death of my said wife, the entire remaining corpus of the
trust shall be paid over, delivered and conveyed to and divided among the following named
beneficiaries.”

B. Principal Disbursements to Maintain Mrs. Sheppard’s Standard of Living

“The benefits to which a beneficiary of a discretionary interest is entitled, and what may

constitute an abuse of discretion by the trustee, depends on the terms of the discretion, including
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the proper construction of any accompanying standards, and on the settlor’s purposes in
granting the discretionary power and in creating the trust.” Restatement (Third) of Trusts $§50(2).
Although the testator’s intent weighs heavily, “what constitutes an abuse depends on the terms
of the trust, as well as on basic fiduciary duties and principals.” Restatement (Third) of Trusts
$50, cmt. b. Further, “it is not necessary, however, that terms of the trust provide specific
standards in order for a trustee’s good-faith decision to be found unreasonable and thus to
constitute an abuse of discretion.” /d.

The Patricia Sheppard Hall Trust was created as a support trust. The distribution of
income and principal to be disbursed to Mrs. Sheppard was controlled under the guidelines and
standards provided in the ; provision. Tom Thompson, Regions30(b)(6) designee testified
that the trust had one standatj and that Regions discretion must be exercised in conformity with
the need of maintaining Mrs. Sheppard’s standard of living. The trust was a purely discretionary
trust. Regions, as trustee, only had the authority to disburse principal if one of the three events in
the trust provision were met. Mrs. Sheppard argues that Regions abused its discretion by
invading the trust principal 765 times and disbursing $3,617,249.75 of principal. Regions
counters that principal was disbursed numerous times, to the effect of $2,383,597.35, but it was
in furtherance of Mr. Sheppard’s intentions when establishing the trust, and thus permissible
under the terms of the trust provision.

During the administration of the Patricia Hall Sheppard Trust, $10,898.00 was disbursed
from principal for her medical expenses, and no money was disbursed for emergency reasons.
Which means that over 90% of the funds disbursed from principal was distributed as

supplemental monies to insure maintain Mrs. Sheppard’s standard of living. Mrs. Sheppard
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argues that none of the principal disbursements were valid because Regions never determined
her standard of living.

Frank Parent testified that Regions never performed a needs analysis for Mrs. Sheppard.
Regions never assessed Mrs. Sheppard’s needs, her expenses, or the amount of money that was
required to maintain her standard of living. Regions did not perform a needs analysis at the
inception of the trust, they did not perform a needs analysis as a result of inflation, nor did they
perform a needs analysis as Victoria and Bud grew older and their needs grew as well. During
the thirteen years that Regions acted as trustee for the trust, Regions never ascertained what Mrs.
Sheppard’s standard of living consisted of, or what was needed to maintain her living it that
manner.

Regions relied on Mrs. Sheppard’s court approved widow’s allowance as the benchmark
of her standard of living. Mr. Parent testified that Regions was not involved in Mrs. Sheppard’s
petition for a widow’s allowance. Mr. Parent testified that the petition was done before the bank
became trustee of the trust. In 1998, Bobby Pace, the executor of Mr. Sheppard’s estate
petitioned this Court for a widow’s allowance for Mrs. Sheppard. As an exhibit to the petition,
Bobby Pace produced an inventory of Mrs. Sheppard’s expenses and calculated her projected
monthly expenses. Based on Bobby Pace’s calculations in 1998, Mrs. Sheppard needed
$12,145.00 a month to cover her living expenses. The Court only awarded $8,333.33, which
would not have been sufficient to maintain her present standard of living,

The Court order only spoke of one year of support. The Court did not order that the
widow’s allowance perpetuate for the life of Mrs. Sheppard. As evidenced by Article X of Mr.
Sheppard’s Last Will and Testament, which states, I hereby authorize my Executor, in its sole

discretion, to pay at least annually out of my general estate to my wife as beneficiary of said
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trusts, an advanced payment of income, such sums as in its judgment equal the income which my
said wife would receive from said trusts had the same been established.” The widow’s allowance
was intended to support Mrs. Sheppard for a short period of time until the trust could be
established Using the court ordered widow’s allowance as a needs analysis for Mrs. Sheppard
was not applicable, for it was not intended to function in that manner. The widow’s allowance
was intended to keep Mrs. Sheppard afloat until the trust became active. Therefore, not only did
Regions not perform an independent need’s analysis for Mrs. Sheppard, but the information they
used to ascertain her standard of living was not an accurate representation of the amount of
money she needed to maintain her standard of living for an extended period of time. The Court is
of the opinion that it was inappropriate for Regions to rely on Mrs. Sheppard’s widow’s
allowance as a needs analysis, for it was not created for that purpose.

The record is clear that not only did Regions did not independently ascertain Mrs.
Sheppard’s needs, Regions also did not know what Mrs. Sheppard’s standard of living, they also
did not know her economic needs. Mr. Parent testified that he never tracked how much principal
was paid to Mrs. Sheppard for her benefit. Mr. Parent testified, that he was only aware of how
Mrs. Sheppard spent the money from the trust if she told him, or had bills sent directly to
Regions. Mr. Parent had no idea how Mrs. Sheppard spent her monthly disbursement or the
money that was directly transferred into her checking account. Mr. Parent testified that his
regular operating procedure was to give Mrs. Sheppard anything that she asked for, and that is
how he administered the trust during the 13 years he acted as the trust officer. Mr. Parent
testified that he did not calculate how much principal was disbursed to Mrs. Sheppard annually.
Additionally, Mari Scott the trust’s investment portfolio manager’s testimony supported that of

Mr. Parent. Ms. Scott testified that “we’d make distributions whenever she asked”, and that she
13
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never knew how much money it took to maintain Mrs. Sheppard present standard of living, in
income or principal.

Regions’ 30(b)(6) designee, stated in his deposition and speaking specifically to the
Patricia Hall Sheppard Trust, “this trust says you should take into consideration the needs of the
beneficiary to maintain her present standard of living. That’s what this trust requires.”
Additionally, Mr. Thompson stated that in order for a trustee to “ensure that they are performing
the duties required of the trustee under the terms of the will” and to “exercise discretion™ that the
trustee has to satisfy “yourself that you know what is required.”

Based on the testimony heard, and the documents presented to this Court, the Court is of
the opinion that Regions could not have disbursed principal correctly. The trust document clearly
states: “If the total income of my said wife is in the sole discretion of the Trustee, insufficient to
enable her to maintain her present standard of living, or if, in the sole discretion of the Trustee,
an emergency has arisen, then the Trustee may pay to her out of the principal of the trust such
additional sum or sums as the Trustee shall deem proper.” Quite simply, Regions could never
state if the principal disbursements were maintaining her standard of living, because they never
knew Mrs. Sheppard’s standard of living. It is clear that Mr. Sheppard wanted principal
disbursements to be controlled, for he placed a standard in the trust provision that Regions
disregarded. “But the settlor has entrusted the management to the Trustee and not to the
beneficiaries. The very fact that he has created a Trust shows that he did not want the
beneficiaries to be the controlling factor in management of the property.” McWilliams v.

McWilliams ex rel. Weathersby, 994 So. 2d 841, 849 (Miss. Ct. App. 2008)
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C. Regions’ Policies and Procedures

Mrs. Sheppard alleges that Regions violated its policies and procedures for discretionary
distributions for the entire time Regions acted as the trustee for the Patricia Hall Sheppard Trust.
Mrs. Sheppard argues that 70% of the principal disbursements exceeded the authority granted
under Regions’ policies and procedures. Mrs. Sheppard concedes that $1.1 million dollars in
disbursements followed the procedures mandated by Regions protocols, but were improper
because Regions did not properly apply the trust language before disbursing this principal. Mrs.
Sheppard asserts that Regions committed a breach of trust by failing to act prudently when they
failed to adhere to its own policies and procedures.

Regions policy number 300-07, located in the Section: 300-Trust Administration, and
entitled Dictionary Distributions states:

It is RMKT policy to obtain the written approval of co-fiduciaries and of others

where so required by the document or otherwise for all Discretionary

Distributions, In most instances, this approval should be obtained in writing

before such a distribution I made or written approval should be obtained as son

after the fact as possible. However, RMKT may act on oral requests in an

emergency situation, which must be followed by a request for written direction

within a short period of time,

The Regional Trust Committee may grant authority to the local committees up to

$100,000 in authority per account per calendar year. Any amount exceeding

$100,000 per account per calendar year will require the approval of the Regional

Trust Committee. Any amount exceeding $250,000 per account per calendar year

will require the additional approval of the Discretionary Distribution Committee.

Office Managers and Senior Vice Presidents are granted up to $25,000 in

authority per account per calendar year. The Regional Trust Committee, or its

designee, may grant to such other officers up to $10,000 in authority as it may

deem appropriate. The Regional Trust Committee will maintain a roster of the
individual Associate authority levels in the committee minutes.
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Regions argues that, its policies and procedures do not create any duties and the bank’s
non-adherence to its policy and procedures does not provide evidence of a breach. Policy 100-01,
Section 100-General, Title: Introductions, which states: “None of the policies contained in this
manual are intended, in and of themselves, to establish any duties or standards of care owed to
customers, fiduciary accounts, beneficiaries or other third parties and are subject to amendment
at any time in the discretion of Regions Trust.”

The Court agrees with Regions that its policies and procedures do not by themselves
create a standard of care, or construct new fiduciary duties. Every year that the trust was being
administered by Regions, Regions did not follow its own internal policies concerning
discretionary disbursements. While each disbursement not in line with the policies and
procedures does not show a breach. As a composite, this shows a reckless disregard in the
administration of the trust. Regions did not forget to get the proper authority once, or twice
before disbursing a large sums of principal, but the bank consistently did it from the time the
{rust was created until 2011.

“The trustee is under a duty to the beneficiary in administering the trust to exercise such
care and skill as a man of ordinary prudence would exercise in dealing with his own property:
and if the trustee has or procures his appointment as trustee by representing that he has a greater
skill than that of a man of ordinary prudence, he is under a duty to exercise such skill.
Restatement (Second) of Trusts § 174. Regions pattern of not abiding to its internal policies and
procedures in regard to the discretionary distributions shows a lack of care in the administration

of this trust. The Court finds that the pattern of disregard in the administration of this trust is a

breach of trust.
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D. Distribution of Income

Mrs. Sheppard alleges that Regions did not disburse all of the income from the trust in
2001 and 2002, in contradiction to the terms of the trust. The trust provision provides, “The
Trustee shail pay to my said wife, PATRICIA HALL SHEPPARD, during her lifetime, all of the
income of the trust in periodic installments, the frequency of such payments to be determined by
my said wife, except that in no event shall such payments be made less frequently than
annually.” Mrs. Sheppard argues that Regions underpaid her by approximately $100,000.00, in
2001 while still disbursing $201,953.00, in principal. Mrs. Sheppard alleges that in 2002,
Regions again underpaid her, but disbursed $111,550.00 out of trust principal. Frank Parent
testified that Mrs. Sheppard was underpaid in terms of the income she was supposed to receive
from the trust in 2001 and 2001.

Mr. Parent testified that the bank was not paying out all of the income, while still paying
out principal. Mr. Parent testified that he initially believed that the trust document provided that
Mrs. Sheppard was supposed to receive all of the net income, and that is why he did not pay out
all of the income in 2001 and 2002. Mr. Parent then testified that he reread the trust document in
2006, and discovered that he had misinterpreted Mr. Sheppard’s will and that Mrs. Sheppard was
supposed to receive all of the income.

Regions argues that Mr. Parent’s testimony is not in fact true, and relies on the
testimony of Mari Scott, the trust’s investment portfolio manager. Regions asserts that Ms. Scott
testified that all the income was paid out to Mrs. Sheppard at least annually. Ms. Scott testified:

Question: Did you distribute the income out?
Answer: No, I didn’t make distributions.

Question: How did you know someone was sweeping the account to make sure
the income was distributed?

Answer: You could look at the cash and see that the income cash balance was
17
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Zero.
Question: Mr. Parent testified that he was not sweeping the accounts to make sure
the income was distributed. Do you know whether or not he was?

Answer: I’'m not really sure what you mean by sweeping the accounts,

Question: To make sure all income was distributed on an annual basis, at least
annually.

Answer: More than just the income was distributed.

Question: I understand that. But did you -have you gone back and determined
whether anyone from the bank was making sure all income was distributed at
least annually?

Answer: There were transfers from principal to income, which wouldn’t have
taken place unless the income was at zero.

Question: So are you here to tell the Court that someone from the bank was, in
fact, transferring all the income out to Ms. Sheppard at least annually?

Answer: Yeah,

Question: Who?

Answer: I think it was done by computer and the accounting system. And when
you see it’s zero, then clearly the income has been distributed.

Question: When was that done?

Answer: | don’t know.

Transcript Vol. IV (5/6/14), pg 34-35.

Ms. Scott testified that all of the income should have been distributed to Mrs. Sheppard.
However, Ms. Scott didn’t know when the distribution was supposed to occur, who did it, or
whose job it was to ensure that Mrs. Sheppard to receive all of the income. Moreover, Ms. Scott
was not employed by regions in 2001 or 2002, but started working on Mrs. Sheppard’s
investment portfolio in 2003. Based on the following observations, the Court is more inclined to
accept Mr. Parent’s testimony. Mr. Parent was the trust officer in 2001 and 2002, he viewed the
accounts statements for those two years, and testified that Mrs. Sheppard did not receive all of
the income.

Regions’ trust and estates expert Attorney Steve McDaniel testified that any
distribution to a beneficiary is referred to under distributable as income first. Attorney McDaniel
utilized taxation principals in his explanation, and concluded that Regions is deemed to have
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paid all the trust income to Mrs. Sheppard.

The Court finds that based on Mr. Parent’s testimony, that Mrs. Sheppard did not receive
all of the income as required by the trust document. As the trust provision states, that Mrs.
Sheppard shall receive all income at least annuaily, the Court must find that Regions committed
a breach by not disbursing all income in 2001 and 2002.

E. Commingling of Trust Assets

During Mr. Sheppard’s lifetime, the Sheppard family enjoyed a summer home on the
Mississippi Gulf Coast, a home that the Sheppard family referred to as “the lodge”. The lodge
was a part of the trust. In 2002, Mrs. Sheppard spent trust principal, which she alleges she did not
know was principal, and bought the lodge for $192,000.00 in 2002,

Three years after Mrs. Sheppard purchased the lodge, Hurricane Katrina tragically
impacted most of the gulf coast, and the lodge was one of many casualties of the natural disaster.
Mrs. Sheppard was paid $667,919.00, in insurance proceeds. Mrs. Sheppard sent the checks from
the insurance company directly to Frank Parent who in turn deposited them into the trust
account. Mrs. Sheppard’s insurance proceeds were deposited into the trust account over the
course of 5 different deposits. Mrs. Sheppard asserts that when Mr. Parent combined her
personal money into the trust, he breached his duty to segregate and identify trust property.

“The trustee has a duty to see that trust property is designated or identifiable as property
of the trust, and also a duty to keep the trust property separate from the trustee’s own property
and, so far as practical, separate from other property not subject to the trust.” Restatement (T, hird)
of Trusts § 84. The facts are undisputed that Mr. Parent deposited Mrs. Sheppard’s personal
assets, the insurance proceeds, into the trust account. Mrs. Sheppard’s personal property was

then combined with, not kept separate from, the trust.
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Regions argues that this was not a commingling of funds. Robert Alexander, one of ]I
Regions’ expert witnesses, testified that combining Mrs. Sheppard’s personal assets into the trust
was not a commingling of funds, because the bank never lost track of pure trust assets and
money from the insurance proceeds. Further, Regions argues that only four days after they
received all of the insurance proceeds, did they disburse the money back to Mirs. Sheppard.
While it is true, that based on Regions accounting that the bank did not lose track of Mirs.
Sheppard’s money, nor did it confuse it with trust principal, nor was it lost in the trust, and it was
very timely disbursed to Mrs. Sheppard. However, the two separate monies were combined, it
does not matter for how long. Two separate entities became one. Therefore, this Court finds that

a breach did occur.

F. Impartiality to Beneficiaries

“If a trust has two (2) or more beneficiaries, the trustee shall act impartially in investing
and managing the trust assets, taking into account any differing interests of the beneficiaries.”
Miss. Code Ann. § 91-9-611. The Restatement (Third) of Trusts, further expounds on the duty of
impartiality:

(1) A trustee has a duty to administer the trust in a manner that is impartial with
respect to various beneficiaries of the trust, requiring that: (a) in investing,
protecting, and  distributing the trust estate, and in other
administrative functions, the trustee must act impartially and with due regard for
the diverse beneficial interests created by the terms of the trust; and (b) in
consulting and otherwise communicating with the beneficiaries, the trustee must
proceed in a manner that fairly reflects the diversity of their concerns and
beneficial interests. (2) If a trust is created for two or more beneficiaries or
purposes in succession and if the rights of any beneficiary or the expenditures for
a charitable purpose are defined with reference to trust income, the trustee’s duty
of impartiality includes a duty to so invest and administer the trust, or to so
account for principal and income, that the trust estate will preduce income that is
reasonably appropriate to the purposes of the trust and 1o the diverse present and
future interests of the beneficiaries.
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Restatement (Third) of Trusts § 79.

Mrs. Sheppard alleges that Regions breached its duty to act impartially. Mrs. Sheppard
alleges that Regions breached its duty by increasing Mrs. Sheppard’s standard of living in
detriment of the remaindermen, and disbursing principal directly to Victoria Sheppard.

1. Remainder Beneficiaries

Regions argues that they had no duty to preserve the trust corpus for Bud and Victoria
and the remaining remainder beneficiaries. Attorney Steve McDaniel, Regions’ expert witness
on trust and estates, explained the importance of Mr. Sheppard creating a QTIP trust for Mrs.
Sheppard. Attorney McDaniel testified, “It is a trust designed to provide for my spouse for life,
but yet give me the —me, as the decedent, the testator, give me the ability to dictate or not, If
wish, but give me the ability to dictate where the assets in the trust, if any, at the death of my
spouse are to go.” Transcript, (7/10/14), p.59, 1l 23-29. Attorney McDaniel testified that it was
Mr. Sheppard’s intent for the trust to be for the sole benefit of Mrs. Sheppard. Attorney
McDaniel testified that Mr. Sheppard bequeathing sizeable inheritances for 17 individuals not
only showed that he cared and but he was able to provide for them in a way that did not incur
death taxes. Based on these gifts, and the language found in the trust provision, McDaniel opined
that the trust was just to support Mrs. Sheppard.

In Attorney McDaniel’s initial testimony he stated that Mr. Sheppard chose a Qtip trust
s that he could direct how the assets would be distributed afier the death of his wife. In this
case, Mr. Sheppard chose his children and grandchildren as his remainder beneficiaries.
Moreover, he provided a process of descent and distribution for the remainder beneficiaries if a
death occurred that prevented the listed remainder beneficiaries from inheriting the assets form

the terminated trust. Therefore, the Court is of the opinion, that Mr. Sheppard desired that his
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remainder beneficiaries to receive benefit from the trust. Mr. Sheppard provided that his
remainder beneficiaries receive money at the death of his wife. At the termination of the trust,
the assets could have gone to charity, or Mr. Sheppard could have dictated that the trust assets be
distributed to other individuals, but he chose to distribute the assets to the remainder
beneficiaries listed in the trust provision. Mr. Sheppard chose for Linda Diana Sheppard Pittman
to receive 10% of the trust when it terminated, for Kristen Pittman to receive 5% of the trust
when it terminated, for Donald Pittman, Jr. to receive 5% when the trust terminated, and for
Regions to establish two trusts one for Victoria and one for Bud after the death of their mother.
Mr. Sheppard chose for Bud and Victoria to each receive 40% of the remaining assets. Based on
those directions, it appears that Mr. Sheppard intended for there to be sizeable trust assets
remaining when Mrs. Sheppard passed away.

The Restatement (Third) of Trusts, Section 79(2), states: “If a trust is created for two or more
beneficiaries or purposes in succession and if the rights of any beneficiary or the expenditures for
a charitable purpose are defined with reference to trust income, the trustee’s duty of impartiality
includes a duty to so invest and administer the trust, or to so account for principal and income,
that the trust estate will produce income that is reasonably appropriate to the purposes of the trust
and to the diverse present and future interests beneficiaries.” The Restatement appears to be on
point for the case at hand. Further, the duty is the same regardless if the beneficiaries are
“successive or concurrent”. Jd. In this case, Regions had a duty to administer the trust so that
there would be trust assets when Mrs. Sheppard died. Regions did not administer the trust in that
manner. As Mr. Parent and Ms. Scott testified, Regions gave Mirs. Sheppard anything that she
requested which was in direct contradiction to the rights of the remainder beneficiaries.

Therefore, Regions breached its duty of impartiality to the remainder beneficiaries through its
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discretionary distributions to Mrs. Sheppard.
2. Disbursements to Victoria Sheppard.

Mrs. Sheppard alleges that Regions breached its duty of impartiality when they disbursed
principal directly to Victoria Sheppard. While it is true that trust principal paid for Victoria’s
freshman year at Simmons College in Boston, Massachusetts and the remaining years of her
undergraduate degree at Millsaps College in Jackson, Mississippi, and her rent for her apartment
in New York City to attend Columbia College, the Court does not find that those disbursements
were made directly to Victoria Sheppard. Testimony from Frank Parent at trial, presented a
picture that he was told by Mrs. Sheppard where to send money for tuition and rent and he acted
accordingly to Mrs. Sheppard’s directives. “A support standard normally covers not only the
beneficiary's own support but also that of persons for whom provision is customarily made as a
part of the beneficiary's accustomed manner of living. This generally includes the support of
members of the beneficiary's houschold and the costs of suitable education (infra) for the
beneficiary's children. ” Restatement (T hird) of Trusts § 50, cmt d (2). The court does not find
that disbursements were made directly to Victoria, but were made under the direction of Mrs.
Sheppard, which is permissible under the Restatement.

G. Duty to Inform

During the trial, Mrs. Sheppard continuously raised the point that no one from
Regions contacted the Pittmans or Bud and Victoria about the trust. Regions argues that they
breached no duty, because none existed. The Court agrees with Regions. For, “a trustee has the
duty to a beneficiary, upon request, to furnish at reasonable times a complete and accurate
information as to the nature and amount of trust property.” McNair v. Capital Eleciric Power

Association, 324 So0.2d 234, 239 (Miss. 1975). Victoria, Bud, nor the Pittmans submitted any
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evidence at trial that they requested records from Regions.

H. Duty of Loyalty

Mrs. Sheppard alleges that Regions breached its duty of loyalty. An aspect of the duty of
loyalty is that, “Whether acting in a fiduciary or personal capacity, a trustee has a duty in dealing
with a beneficiary to deal fairly and to communicate to the beneficiary all material facts the
trustee knows or should know in connection with the matter.” Restatement (Third) of Trusts § 78.

Testimony was given by both Mr. Parent and Mrs. Sheppard that they had a personal and

professional relationship. Mrs. Sheppard testified that she could call Frank for anything. Mrs.
Sheppard testified that she thought of Mr. Parent as a member of her family. Mr, Parent testified
that he spoke to Mrs. Sheppard at least twice a month for the entire time Regions administered
the Patricia Hall Sheppard Trust. However, despite the relationship that Mr. Parent and Mrs,
Sheppard shared, Mr. Parent failed to disclose material facts concerning the trust to Mrs.
Sheppard.

Mr. Parent knew in 2008, that the principal of the trust was severely eroded, yet he failed to
inform Mrs. Sheppard for at least a year. The testimony is contradictory as to when Mr. Parent
disclosed that Mrs. Sheppard had less than a million dollars in the trust. Mr. Parent testified that
he waited to tell Mrs. Sheppard, because he was hoping that the market picked up. Mr. Parent
also waited to tell Mrs. Sheppard that he was invading trust principal to pay her expenses. Even
though Mr. Parent had been invading the trust principal to support Mrs. Sheppard from 1998, he
did not relay this information to Mrs. Sheppard until 2010. Mr. Parent knew these material facts,
and that Mrs. Sheppard did not, but he kept it to himself hoping that he would never have to alert
Mrs. Sheppard. Mr. Sheppard’s actions were in direct contradiction to the duty of loyalty. The

Court finds that Regions has breached the duty of loyalty.
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IL. The Management of the Rental Property
“The trustee is under a duty to the beneficiary in administering the trust to exercise
such care and skill as a man of ordinary prudence would exercise in dealing with his own
propetty; and if the trustee has or procures his appointment as trustee by representing that he has
a greater skill than that of a man of ordinary prudence, he is under a duty to exercise such skill.
Sligh v. First National Bank of Holmes County, 735 So.2d 963, 974 (Miss, 1999)(Citing
Restatement (Second) of Trusts § 169). Mrs. Sheppard alleges that Regions did not manage her
trust property with the requisite standard of care. Mrs. Sheppard contends that due to Regions
mismanagement of the rental property, the trust loss approximately $800,000.00 in income from
1999 until 2011. In regards to property management, the parties agreed that three standards
applied in this context. Transcript (11/1 8/2013) page 252, I 12-15. As property manager Regions
had a duty to: (1) Exercise reasonable care in managing trust assets. (2) Exercise reasonable care
in delegating management duties. (3) Regions had a duty to review an agent’s actions to monitor
any duties delegated to the agent,
A. Exercise Reasonable Care in Managing Trust Assets
Regions asserts that it exercised reasonable care in managing the trusts rental property. In
fact, Don Heath, Manager over Natural Resources and Real Estate, testified that he believed that
Regions did a good job managing the real property because, “the property was reasonably well
managed and provided reasonable cash flow.” Transcript, Vol. IL. (11/19/2013). page 2010, 11 19-
21. Regions contends that it did its job. Regions insured that rent was collected and rental units
were occupied to the best of its ability.
Ann Reisch, a Certified Property Manager and Mrs. Sheppard’s expert witness on property

management, dictated a list of reasons why Regions failed to exercise reasonable care in
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managing the rental properties. Ms. Reisch stated,

Failing to have professionally trained real estate managers overseeing the real
estate assets would be a good starting place. Failing to understand the Trust goals
and objectives that manage the real estate to achieve those goals and objectives.
Hiring Orville Hall, an unlicensed real estate broker to manage and lease the real
estate assets in violation of Mississippi Real Estate Broker’s License Law. Failing
to identify any of Orville Hall’s Qualifications to serve as property manager and
leasing agent for the real estate assets. Failing to perform any type of background
investigations or check any references prior to hiring Orville Hall as property
manager and leasing agent for the real estate assets. Failing to utilize a written
management agreement outlining the obligations and responsibilities between the
parties when hiring Orville Hall to manage and lease the real estate assets. F. ailing
to perform any type of background investigations, check any reference prior to
hiring Orville Hall as a property manager and leasing agent for the real estate
assets. Failing to utilize a written management agreement outlining the
obligations and responsibilities between the parties when hiring Orville Hall to
manage and lease the real estate assets. Failing to negotiate reasonable fees for
services provided when hiring Orville Hall to manage the real estate assets.
Failing to collect the rents from tenants when due. Failing to promptly evict
nonpaying tenants upon nonpayment of rent. F ailing to accurately identify rental
payments received from real estate assets in a timely manner. Failing to initiate
standardized procedures for the receipt of late rental payments. Failing to
adequately review, approve and monitor expenses incurred in the management of
the real estate assets. Failing to prepare annual budgets for the real estate assets to
project expected revenues, anticipated expenses and result in cash flows from real
estate assets. Failing to monitor actual real estate performance against budgeted
projections. Failing to monitor actual performance of the real estate assets by
reviewing financial operating statements reflecting their performance. And failing
to communicate the expected financial performance of the real estate assets to the
plaintiff for financial planning purposes.

Transcript. Vol. IT (11/19/2013) pages 256-257

Regions called Mr. William Gamble as its cxpert in real estate and appraisal. Mr. Gamble
spent most of his testimony attempting to invalidate Ms. Reisch’s damages model for the losses
the trust suffered due to Regions failure to exercise due care when managing the rental property.
Mr. Gamble testified that the scope of his assignment was to analyze Ann Reishc’s expense
analysis and her damage estimate. Mr. Gamble did not comment on Region’s management of the

rental property until he was cross-examined by Mrs. Sheppard’s attorney. Mrs. Sheppard’s
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attorney grilled Mr. Gamble on the notes he took on Susan Head’s, Mr. Womack’s assistant,
deposition. In the margins of the document, Mr. Gamble wrote “loosey-goosey”. Transcript.
(7/8/2013) pages 68, Il 11. Mr. Gamble was then asked, “This was ‘loosey-goosey’ property
management, wasn’t it Mr. Gamble.” Id. at lines 17-18. Mr. Gamble responded, “well, some of
the procedures seemed to be a little on the laxed side.” 1d. at lines 19-20. Regions own expert
witness testified that Regions did not have definitive rules, but he said that was not necessarily a
bad thing and only the bottom line counts. However, that sentiment is not correct in the terms of
the duties that a trustee has with its beneficiary. The words reasonable and prudent are not

synonymous with loosey-goosey.

Mr. Womack, the property manager for most of the time that the trust was in Regions care
testified about the management of the trust rental property. Mr. Womack testified that he did not
know if anyone was checking to make sure all of the rent payments were accounted for at the
bank. Mr. Womack testified that he did not know if Orville Hall’s invoices were reasonable. Mr.
Womack testified that he never monitored the net income of the rental property. Mr. Womack
testified that he did not know if Regions was, or had a system in place to track overdue rent. Mr.
Womack testified he did not know if anyone at the bank was tracking how much revenue the
rental properties made from year to year. Mr. Womack testified that he did not know why there
were variances in the occupancy rates of the rental properties from year to year, or why there
could be drastic variances. Mr. Womack’s testimony shows that Regions did not know much
about the management of the rental property.

The lack of institutional controls, or a “loosey-goosey” management of the rental
properties appeared again in a 2010 internal report done by a Regions’ investigator. Mike Kelly,

an investigator and assistant vice president at Regions, conducted an investigation into the
27




Case: 25CH1:12-cv-001044 Document #: 91  Filed: 11/14/2014 Page 28 of 34

Patricia Hall Sheppard Trust to determine if an associate in the trust department was stealing
money. Mr. Kelly initiated the investigation to determine if Susan Head, Mr. Womack’s
assistant, was the culprit. Mr. Kelly’s investigation garnered two suspects, Susan Head and
Orville Hall. Mr. Kelly determined that Susan Head was not the culprit, but never interviewed
Orville Hall. Mr. Kelly did determine that Orville Hall was reporting that rent was collected but
that rent was not accounted for in the bank’s records, Mr. Kelly testiﬁ¢d that the unaccounted for
rent payments raised the question of if Orville Hall was pocketing money. Mr. Kelly testified
that he documented the discrepancies in his report. Mr. Kelly concluded that the account was not
being handled properly, and that there was a lack/failure of institutional controls. Mr. Kelly
testified that his investigation revealed that Susan Head was reporting to Mr. Womack concerns
about Orville’s Hall coliection of rent, but Mr. Womack never raised the issue. Mr. Kelly
testified that it was his assumption that after he turned his report into Human Resources, Human
Resources would meet with the trust department to share the outcomes of the report and make
the changes needed to run an efficient department. The report was never generated to members
of the trust department. Jim Purdie and Mike Womack both testified that they saw the report for
the first time on the witness stand.

B. Exercise Reasonable Care in Delegating Management Duties

Mrs. Sheppard contends that Regions was in breach of trust by hiring Orville Hall to be
to manage the rental properties. Mike Womack testified on the hiring of Orville Hall. Mr.
Womack stated the following on direct examination by Mrs. Sheppard’s attorney:

Question: Now, part of your Jjob was to manage Orville Hall, correct?

Answer: Correct.

Question: You hired Mr. Hall, didn’t you?
Answer: I did.

Question: And the bank was responsible for hiring Mr, Hall?
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Answer: Correct

Question: The bank was responsible for supervising Mr. Hali?

Answer: Correct,

Question: Before you hired Mr. Hall, you didn’t get him to fill out a written
application?

Answer: No.

Question: And you didn’t get Mr. Hall to submit a resume?

Answer: No, I did not.

Question: You didn’t know what Mr. Hall’s experience was?

Answer: No

Question: You didn’t know whether Mr. Hall had any experience managing rental
properties?

Answer: No.

Question: You didn’t run a background check on Mr. Hall, did you?

Answer: I did not.

Question: You didn’t check to see if he had a criminal record?

Answer: I did not.

Question: You didn’t check his credit report?

Answer: I did not.

Question: You didn’t know of anything that made Mr. Hall qualified to manage
rental property, do you?

Answer: Well, I asked Ms. Sheppard what her feelings were about her brother
doing that job for us. And she said that if something happened to her, he’s the one
that’s going to take care of her children.

Transcript. Vol. I. (4/29/2014) pages 11-12.

Regions was required to delegate the task of managing the property with prudence and
reasonable care. Mr. Womack hired Orville Hall with essentially no information. Regions
received bids and resumes for people applying for Mr. Hall’s job. Regions reached out to
property managers about undertaking the position, the Court notes for example that, Mr. Gamble
Regions’ expert witness, turned down managing the property in 1998 because he felt the
properties were too far away from his office for him to be an effective manager. However,
testimony was given that Orville Hall spent most of his time in Tennessee while he served as the
property manager. Regions with its choice of qualified candidates who held the necessary

credentials, chose to hire a man the bank knew nothing about. All that Regions knew about
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Orville Hall was that his sister, Mrs. Sheppard spoke highly of him. The Court finds that Regions
did not act prudently or reasonably when hiring an individual to tanage the real estate portfolio.
C. Review an Agent’s Actions to Monitor Any Duties Delegated to an Agent

Mike Womack’s testified that he didn’t monitor Orvilie Hall’s activities. Mr. Womack
testified that he did not review Orville Hall’s invoices, Mr. Womack testified that he did not
know how much Orville Hall billed the trust to repair trust property. Mr. Womack testified that
he gave his assistant, the authority to pay any invoice that was presented to the bank, without
first seeking his approval of the invoice. Mr. Womack’s testimony shows that Regions did not
track Mr. Hall’s activities, nor did they account for his payments. In essence, Mr. Womack did
not perform any duties to monitor or supervise Orville Hall.

The Court finds that Regions did not act reasonably, prudently or to its heightened standard
of care in the management of the trust rental property. A breach of fiduciary duty occurred due to |
Regions’ management of the property. :
IIL Investment Portfolio

Mrs. Sheppard asserts that Regions failed to prudently invest trust assets. Mrs. Sheppard
argues that Regions failed to prudently invest the trust assets by not investing as conservatively
as required by the Restatement. Regions disagrees and says that Article IX, of Mr. Sheppard’s
will granted Regions broad powers to manage the investment portfolio. Regions asserts that it
used its discretion granted by Mr. Sheppard to invest in stocks and bonds to promote growth of
the trust. Regions contends that it had an investment process. Mari Scott, the portfolio manager,
and Regions expert witness both explained the process. Regions’ investment committee, located
in Birmingham, screened stocks and made a list of approved stocks that portfolio managers could

use in their portfolios. Bonds were also selected out of the Birmingham office.
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The parties did not agree on the applicable standards dealing with the duty of prudent
investments. Regions has noted that the Uniform Prudent Investor Act was not enacted in
Mississippi, until 2006, hence the decisions made after that date are the only ones that can be
governed by the corresponding statutes. However, both parties cite to the Restatement and assert
that it is authoritative.

The Restatement (Third) of Torts §227, describes the General Standard of Prudent
Investment as:

The trustee is under a duty to the beneficiaries to invest and manage the funds of

the trust as a prudent investor would, in light of the purposes, terms, distribution

requirements, and other circumstances of the trust. (a) The standard requires the

exercise of reasonable care, skill, and caution, and is to be applied to investments

not in isolation but in the context of the trust portfolio and as a part of an overall

investment strategy, which should incorporate risk and return objectives

reasonably suited to the trust. (b) In making and implementing investment
decisions, the trustee has a duty to diversify the investments of the trust unless,

under the circumstances, it is prudent to do so.

The Restatement acknowledges that, “the trustee is under a duty to preserve the trust
property and to make it productive.” /d. at cmmt. a. Further, the “trustee’s compliance with
these fiduciary standards is to be judged as of the time the investment decision in question was
made, not with the benefit of hindsight or by taking account of developments that occurred after
the time of a decision to make, retain, or sell an investment.” /d. at cmmt. b. “The question of
whether a breach of trust has occurred turns on the prudence of the trustee’s conduct, not on the
eventual results of investment decisions.” /d.

The Restatement illustrates that a prudent investor, has to consider the totality of the trust
portfolio. “Decisions concering a prudent or suitable level of market risk for a particular trust

can be reached only after thoughtful consideration of its purposes and all of the relevant trust and

beneficiary circumstances.” Id. The trustee must consider, “the amount and stability of income”
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and the preservation of the trust estate. /d.

Mari Scott, the portfolio manager, was examined by counsel opposite concerning her
knowledge of the trust portfolio. Ms. Scott testified that her personal knowledge of Mrs.
Sheppard was limited, the only fact she was certain of was that Mrs. Sheppard was a widow. Ms.
Scott testified that she knew nothing of Mrs. Sheppard personal background, if she was
employed, or her age. Ms. Scott testified that never spoke to Mr. Parent or Mr. Womack
concerning how much income was being generated by the rental property. Ms. Scott testified that
she did not know how much money it took to maintain Mrs. Sheppard’s present standard of
living.

Ashby Foote, Region’s investment expert, testified accordingly:

Question: And so Regions, in their mind and their duties, when they were trying

to invest this money, they should have had the interest of Ms, Sheppard and the

remainder beneficiaries in mind when making these investments, correct?

Answer: Correct.

Question: You need to know the expected liquidity right? Answer: Expected

liquidity and income where they have—their income needs, what it might be.

Answer: Right.

So to know the expectations—to meet the expectations and needs, you have to

know the expectations and needs, right?

Answer: Fair Enough.”

Transcript. (7/9/2014) page 92, 11 3-21.

Additionally, Mr. Foote testified that in 2010, the only time that Regions performed an
investment objective statement, stated that the risk tolerance was a 2/10, but the form stated that
income was to be determined. /4.

Testimony from Ms. Scott and Mr. Foote, illustrate that Regions investment objective
was to provide income for Mrs. Sheppard. Ms. Scott and Mr. Foote, also testified that the

principal distributions made from the trust, hurt the equities. Ms. Scott and Mr. Foote also spoke
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authoritatively on liquidation of assets, investment policies, and stock allocations. However, Ms.
Scott and Mr. Foote were not forthcoming with any information regarding Mrs. Sheppard, her
income, the needs of the trust, or any of the information that is needed to make an informed and
prudent investment. For this reason, this Court finds that Regions did not abide by the Prudent
Investor Rule. Accordingly, this Court finds that Regions has breached its duty to properly and
prudently manage the Patricia Hall Sheppard Trust Portfolio.

IV. Damages

“A trustee who commits a breach of trust is chargeable with (a) the amount required to
restore the values of the trust estate and trust distributions to what they would have been if the
portion of the trust affected by the breach had been properly administered; or (b} the amount of
any benefit to the trustee personally as a result of the breach.” The Restatement (Third) of Torts
$100.

This Court has found that Regions has breached its duties to the Patricia Hall Sheppard
Trust. Specifically, Regions has breached its fiduciary duty to properly administer the trust,
Regions has breached its duty of loyalty, Regions commingled trust assets, Regions has breached
its duty of impartiality, Regions breached its duty to prudently manage the rental property, and
Regions has breached its duty to manage the investment portfolio.

Regions argues that Mrs. Sheppard should not prevail in this cause because it would
result in a windfall. The cusp of Regions argument is that Mrs. Sheppard spent the money and
should not be able to recoup the funds. Regions argues that it is inequitable to allow her to
receive the funds after she has spent the money. Further, Regions asserted a Counterclaim
against Mrs. Sheppard alleging that if Regions is directed to repay funds to the trust that Mirs.

Sheppard is liable to them as the beneficiary. Regions relies on Restatement (Second) of Trust
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§254, which states: “If the trustee has made a payment out of trust property to one or several
beneficiaries to which the beneficiary is not entitled, such beneficiary is personally liable for the
amount of such overpayment.”

This Court finds Regions argument that awarding damages to Mrs. Sheppard would result
in an inequitable windfall is without merit. The purpose of the restatement is not to make Mrs.
Sheppard whole, but to make the Trust whole after faulty administration of the trust.

In an effort to ensure that equity prevails, this Court shall appoint a Special Master within
fourteen (14) days of this order to assess damages to the Patricia Hall Sheppard Trust.

A. Punitive Damages

The Court shall hold its ruling on punitive damages in abeyance until the Special Master
has had the opportunity to assess damages to the Patricia Hall Sheppard Trust.

B. Attorney’s Fees

The Court shall hold its ruling on attorney’s fees in abeyance until the Special Master has
had the opportunity to assess damages to the Patricia Hall Sheppard Trust. /—\

SO ORDERED, ADJUDGED, and DECREED this the M}i of November

2014.

ATRICIA D. WISE
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